
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

* * * * *  

I n  t h e  Matter of:  

AN INVESTIGATION OF THE PURCHASED 1 
POWER COSTS OF KENTUCKY POWER ) CASE NO. 9325 
COMPANY 1 

O R D E R  

On November 15, 1985, Kentucky Power Company ("KPC") 

f i l e d  a p e t i t i o n  for r e h e a r i n g  of t h e  C o m m i s s i o n ' s  Order entered  

October 31, 1985, r e q u i r i n g  KPC to:  (1) cease p a s s i n g  t h r o u g h  i ts  

fuel a d j u s t m e n t  c l a u s e  ("FAC") t h e  cost of f u e l  associated w i t h  

its R o c k p o r t  u n i t  power p u r c h a s e ;  and (2) r e f u n d  t h e  cost  of 

Rockport f u e l  b i l l e d  through its FAC i n  excess of t h a t  w h i c h  

would h a v e  b e e n  i n c u r r e d  i f  t h e  power h a d  b e e n  p u r c h a s e d  from t h e  

Amer ican  E lec t r i c  Power Pool ("AEP Pool").  A l t e r n a t i v e l y ,  KPC 

r e q u e s t e d  e i t h e r  a s t a y  of t h e  October  31, 1985, O r d e r  or 

a u t h o r i t y  t o  impose a f u t u r e  s u r c h a r g e  i f  i t  p r e v a i l s  i n  t h e  

p e n d i n g  j u d i c i a l  appea l  of Case N o .  9061,  G e n e r a l  A d j u s t m e n t  I n  

The Electric R a t e s  Of KPC.l R e s p o n s e s  i n  o p p o s i t i o n  to  r e h e a r i n g  

w e r e  f i l e d  by the K e n t u c k y  I n d u s t r i a l  U t i l i t y  C u s t o m e r s  ("KIUC" ) 

on November 2 6 ,  1 9 8 5 ,  and the Attornoy Genetal'~ Office o n  

November 2 7 ,  1985. 

The issue in t h i s  appeal is t h e  Commlssion'e authority to deny 
recovery t h r o u g h  r e t a i l  rates of R o c k p o r t  u n i t  power costs. 



KPC p r e s e n t e d  n u m e r o u s  a r g u m e n t s  i n  s u p p o r t  o f  its 

p e t i t i o n  f o r  r e h e a r i n g .  T h e  f i r s t  was t h a t  t h e  Commiss ion  

e r r o n e o u s l y  f o u n d  t h e  b i l l i n g  of R o c k p o r t  u n i t  power f u e l  cost t o  

be a v i o l a t i o n  of t h e  Commission's December 4 ,  1984,  O r d e r  i n  

Case No. 9061.  KPC c l a i m s  t h a t  i t  is n o t  p r o h i b i t e d  f r o m  p a s s i n g  

t h r o u g h  r e t a i l  r a t e s  t h e  cost  o f  R o c k p o r t  f u e l  i n  e x c e s s  of AEP 

Pool f u e l .  

The Commiss ion  f i n d s  no  merit i n  t h i s  argument.  The 

December 4 ,  1984, Order in Case No. 9061 prohibits K P C  f r o m  

c h a r g i n g  i t s  c u s t o m e r s  a n y  R o c k p o r t  u n i t  power cos t s  i n  e x c e s s  of 

AEP pool power costs .  The  Rockport  u n i t  power a g r e e m e n t  

e x p l i c i t l y  d i s c u s s e s  KPC's f i n a n c i a l  o b l i g a t i o n  t o  pay 15 p e r c e n t  

of a l l  R o c k p o r t  cos t ,  of w h i c h  f u e l  is b u t  o n e .  I f  KPC had n o t  

acted i m p r u d e n t l y  b y  e n t e r i n g  i n t o  t h e  R o c k p o r t  u n i t  power 

a g r e e m e n t  b u t  h a d  c o n t i n u e d  t o  p u r c h a s e  AEP pool power, i ts FAC 

c h a r g e s  to  r e t a i l  c u s t o m e r s  would h a v e  b e e n  a p p r o x i m a t e l y  

$ 3 5 0 , 0 0 0  less. T h e s e  e x c e s s i v e  c h a r g e s  m u s t  be r e f u n d e d .  

KPC's s e c o n d  a r g u m e n t  is t h a t  i t  is e n t i t l e d  t o  r a t e s  

s u f f i c i e n t  t o  recover a l l  its r e a s o n a b l e  e x p e n s e s .  T h i s  is t h e  

precise f u n c t i o n  of t h e  C o m m i s s i o n ' s  O r d e r  e n t e r e d  October 3 1 ,  

1985. The C o m m i s s i o n  d e t e r m i n e d  i n  C a s e  No. 9061 t h a t  R o c k p o r t  

u n i t  power costs were i m p r u d e n t  a n d  u n r e a s o n a b l e ,  a n d  t h a t  r e t a i l  

rates s h o u l d  recover o n l y  t h o s e  costs  f o u n d  t o  be r e a s o n a b l e .  

KPC's ratea are r o c o v e r f n g  those expenuos €ound t o  be r e a s o n a b l e .  

KPC's t h i r d  a r g u m e n t  is t h a t  t h e  p a y m e n t  f o r  R o c k p o r t  f u e l  

costs  are made p u r s u a n t  t o  a t a r i f f  o n  f i l e  w i t h  t h e  F e d e r a l  

E n e r g y  R e g u l a t o r y  Commiss ion  a n d ,  c o n s e q u e n t l y ,  t h e  d o c t r i n e  of 
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federal  p t e e m p t i c n  r e q u i r e s  t h e  Commiss ion  t o  a l l o w  r e t a i l  r a t e  

r e c o v e r y  of s u c h  costs.  KPC h a s  f a i l e d  t o  p r e s e n t  a n y  case law 

t o  s u p p o r t  its a r g u m e n t .  Further, t h e  C o m m i s s i o n  r ecogn izes  t h a t  

t h i s  a r g u m e n t  was d i s c u s s e d  i n  d e t a i l  a n d  o v e r r u l e d  b y  t h e  

Commiss ion  i n  i ts O r d e r  e n t e r e d  D e c e m b e r  4 ,  1 9 8 4 ,  i n  Case N o .  

9061 .  

KPC's l a s t  a r g u m e n t  is a n  a l l e g a t i o n  t h a t  t h e  C o m m i s s i o n ' s  

O r d e r  d i r e c t i n g  r e f u n d s  is b e y o n d  t h e  s c o p e  of i t s  a u t h o r i t y  as 

se t  f o r t h  i n  t h e  FAC r e g u l a t i o n ,  8 0 7  KAR 5:056.  W h i l e  t h e  FAC 

r e g u l a t i o n  is l i m i t e d  t o  a f t e r - t h e - f a c t  r e v i e w s  of a u t i l i t y ' s  

FAC e v e r y  6 m o n t h s ,  t h s  C o m m i s s i o n ' s  a u t h o r i t y  is n o t  so l i m i t e d .  

The Commiss ion  is s t a t u t o r i l y  empowered t o  i n v e s t i g a t e  t h e  

c o n d i t i o n  of a u t i l i t y  (KRS 278.250) and o b l i g a t e d  to  p r e s c r i b e  

j u s t  and  r e a s o n a b l e  ra tes  (KRS 278.270). KPC's claim t h a t  t h e  

Commiss ion  m u s t  k n o w i n g l y  a l l o w  a u t i l i t y  to  overcharge its 

c u s t o m e r s  f o r  a 6-month per iod b e f o r e  a n y  r emed ia l  a c t i o n  c a n  be 

t a k e n  is i n o p p o s i t e  to  t h e  C o m m i s s i o n ' s  s t a t u t o r y  a u t h o r i t y .  

KPC f u r t h e r  r e q u e s t s  t h a t  i f  a r e h e a r i n g  is n o t  g r a n t e d  

t h e  O c t o b e r  31,  1 9 8 5 ,  Order be s t a y e d  p e n d i n g  a r e s o l u t i o n  of t h e  

j u d i c i a l  a p p e a l s  of Case N o .  9 0 6 1 .  KPC c i t e s  its poor f i n a n c i a l  

c o n d i t i o n  t o  suppor t  i ts r e q u e s t .  The  Commiss ion  Is  c o g n i z a n t  

t h a t  KPC had  s i m i l a r l y  r o q u e s t e d  b u t  wdu u n a h l o  t o  o b t a i n  

i n j u n c t i v e  r e l i e f  i n  b o t h  s t a t e  a n d  f e d e r a l  c o u r t  w i t h  respect t o  

Case No. 9061 .  I t  would  b e  i n c o n s i s t e n t  f o r  t h e  Commiss ion  to  

allow KPC t o  b i l l  i ts c u s t o m e r s  for e x c e s s i v e  R o c k p o r t  fuel costs 

w h i l e  t h e  courts  h a v e  d e n i e d  KPC's requests t o  do so. A t  t h e  

-3-  

I 



s t a r t  of t h e  w i n t e r  h e a t i n g  s e a s o n ,  i t  is KPC's r a t e p a y e r s  who 

a re  now e n t i t l e d  to a r e f u n d  of e x c e s s i v e  a n d  u n r e a s o n a b l e  FAC 

b i l l i n g s .  

KPC's f i n a l  r e q u e s t  is t h a t  i f  a s t a y  is n o t  g r a n t e d  t h e  

Commiss ion  s h o u l d  a c k n o w l e d g e  KPC's r i g h t  to impose a f u t u r e  

s u r c h a r g e  i f  i t  p r e v a i l s  i n  i t s  j u d i c i a l  appeal of t h e  

C o m m i s s i o n ' s  d e c i s i o n  i n  Case No. 9061, denying f u l l  retail rate 

r e c o v e r y  of t h e  R o c k p o r t  u n i t  power p u r c h a s e .  KPC a l l e g e s  t h a t  

s u c h  a s u r c h a r g e  wou ld  be € a i r  t o  a l l  p a r t i e s  a n d  protect  a g a i n s t  

any i r r e p a r a b l e  losses. T h e  C o m m i s s i o n ' s  O r d e r  e n t e r e d  October 

31, 1985, m e r e l y  i m p l e m e n t s  i t s  d e c i s i o n  i n  C a s e  N o .  9061 .  KPC 

was u n a b l e  t o  o b t a i n  a j u d i c i a l  s t a y  of t h e  C o m m i s s i o n ' s  O r d e r  i n  

Case No. 9 0 6 1  and it  t h e r e f o r e  c o n t i n u e s  i n  f o r c e  (KRS 2 7 8 . 3 9 0 ) .  

T h e  Commiss i an  f i n d s  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  of t h i s  case,  

KPC h a s  n o  r i g h t  t o  be a u t h o r i z e d  a future s u r c h a r g e .  

The  f i n a l  i ssue €or r e s o l u t i o n  is K I U C ' s  r e q u e s t  t h a t  a n y  

r e f u n d  due t o  t h e  a c c o u n t  of K e n t u c k y  E lec t r i c  S t e e l  be made b y  

s e n d i n g  a c h e c k ,  i n  l i e u  of a c red i t  o n  its p o w e r  b i l l ,  s i n c e  t h e  

c u s t o m e r  is a l l e g e d  t o  h a v e  s h u t  down. The Commiss ion  f i n d s  t h a t  

t h e  record is d e v o i d  of a n y  e v i d e n c e  t o  p r o v e  t h a t  K e n t u c k y  

E lec t r ic  Steel h a s  s h u t  down and is n o t  s t i l l  r e c e i v i n g  m o n t h l y  

e lect  r ic b i 1 le. 

IT IS THEREFORE ORDERED t h a t :  

1. KPC's p e t i t i o n  €or r e h e a r i n g  be a n d  i t  hereby is 

d e n i e d .  

2 .  KPC's r e q u e s t  f o r  a s t a y  of t h e  C o m m i s s i o n ' s  October  

31, 1 9 8 5 ,  O r d e r  i n  t h i s  case be a n d  i t  h e r e b y  is d e n i e d .  
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3. KPC'e request for authorization to  impose Q f u t u r e  

surcharge to recover f u e l  c l a u s e  r e v e n u e s  be and i t  hereby is 

denied. 

4 .  KIUC's request for Kentucky Electric Steel t o  r e c e i v e  

a refund check, in lieu of a c r e d i t  o n  its power b i l l ,  be and it  

hereby is denied. 

Done at Frankfort, Kentucky, t h i s  5 t h  day of December, 

1985 .  

PUBLIC SERVICE COMMISSION 

ATTEST : 

Secretary 


